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ISSUES PRESENTED FOR REVIE'! 
1. The issues rresented are whether a case was preperly 


submitted to a jury on a charge of first degree murder where 
there were no eyewitnesses to a shootine land no one could 


place appellant at the scene and where no motive for the 


, 4 A : 4 
shooting was rresented - no prior evidence of zhysical violence 


being infliced upon ceceasec by appellant and where anpellant's 


volunteered statement to nolice added nothing to the facts 


of the case. 

2. ‘thether prosecutor's arsument to the jury that 
appellant waited for deceased with his gun, shot her, stabbed 
her - shot her down just like a dos, was prorer argument in 
view of the volative nature of the case and the fact that 
such remarks had no foundation in the evidence. 


*This is the first time that this case has been to 


Court for review. 
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STATE SFT OF TUL CASE 
Proceedings Eelow 
The aprellant, Ja:.es :’. Taylor, was indicted by a Grand 
Jury, in the Court Lelow in a two Count Indictrent: the first 
Count charrec the offense of First [egree .urder (22 5.C. Code. 
Section 2491; the second Count chareed Carryinga Dangerous 
vearon (22 D.C. Code, Section 3204). Appellant was tried 
by jury anc convicted as indicte¢e, the jury recommendins 
life imprisonment on tie first cerree rurder charve. A judc- 
ment of conviction was file “!ay 26, 1968, errlication for 


allowance of ap:eal withovt pre-ayrent of costs was filed 


1. 


| 
| 
ae 
| 


June 3, 1968 an¢ appeal was allowed by order filed June 11, 
| 


1968. The case is »rorerly before this Court. 


| 
Facts | 
| 


The deceased, serniice Smith, was sit and killed in the 
front hallway of an anartmert vuilcing at 225 i: Street, Ni}. 
Vashington, D.C. at approximately 6:25 Pin. on the date of 
August 29, 1967. here were no eyewitnesses to the actual 
Shooting anc apnellant was not identified by any witness 
as beins upon the scene. As will he develoned, aprellant 
went to a police precinct station ane made a statement to 
a police officer. | 

On the date in question, August 29, 1967, a Doctor Rene 
M. Earles and his wife, Barbara, (who was then his fiancee) 
were in an automobile traveling west in the 200 block of i! 

| 
Street, N.i!. and adjacent to 225 i! Street, N.W., they heard 
| 


five shots or what sounded like shots, rrecedéd by screams. 


(Tr. 45,46; 56). After Dr. Earles drove to the corner, he 
noticed a man close to the building walking towards Third 
Street and rut a dark object ir his jecket nocket. (Tr. 46,47). 
iie described the man as about six feet tall and weignine 175 
pounds weerins a licht green jacket and dark green trousers. 
(Tr. 47). The man walked to the corner of Third Street and 
headed north. (Tr. 48). Dr. Earles could not identify tke 
appellant as the man he w on the date of the shooting.. 
(Tr.48,49). 


a. 

On cross-exanination, Dr. Earles admitted that the man 
whom he nad described, he did not actually see im come out 
of the building. (Tr. 52). 

The testimony of ‘irs. zarbara Earles was similar to that 
of her husband. She could not identify the man who came out 
of the building. (Tr. 58). Wor did she actually see the man 
come out of 225 H Street, N.™. (Tr.60). 

urs. Lvelyn Uenson, the mother of the deceased, testified 
that she lived at 225 Street, N."., Apartment 9 on the date 
of the shooting. (Tr. 62). It annreared that the deceased 
Bernice Smith, had teen married in 1957 and had two children 
by the marriage. She serarated from her husband in 1959 and 
went to live with her grandmother and erandfather at 737 13th 
Street, N.E. She stayed there for about nine months and 
then moved to a housing project at 1277 Stevens Pd. S.E. (fr. 
63,64). iirs. Henson met hhe appellant about six months after 
the deceased moved to Stevens Road. (Tr. 64). She saw the 
appellant rather frecuently at Stevens Road for some six or 
seven months. (Tr. 67). 

About four months before her death, acoordine to iirs. 
Henson, the deceased left the Stevens Poad address. (Tr. 68). 
and moved in with her grandmother at 737 13th Street, N.E. 


(Tr. 70). 


About a week prior to the daughter's death, Mrs. Fenson 


testified that the appellant came to her apartment on H 


Street and had a conversation with her husband. Gry) 


4. 


Appellant did not enter tke arartment and she cid not see 
nim at any time after that and before her daughter's death. 
(Tr.72). | 


Cn the date of decedent's death, ‘irs. Lenson was at 


hore. She had not seen her cauchter that day, buf had seen 
her the day before. (Tr. 72-73). Sorewkere around 6:20 in 
the afternoon, jirs. !.enson heard a screan, sounding like a 
women's scream, but the voice was not recognizable. She then 


weard about five shots. She went out into the hall and saw 


ber daughter lying in front of the stens|in the vestibule. 


| 

| 

(Tr. 74). 
On cross-examination, it developed that the deceased 

came to her mother's arartment sometimes once or twice a week 


| 
and at times she would not see lier for a| coupnle of weeks. 


(Tr. 76). On the .fonday preceding her dear’, the cecedent 
came to her mother's apartment about 6:00 P.i.. and stayed 
| 

about 20 minutes. (Tr. 81). Apparently, this was the last 

time, (i rs. Jlenson saw her daughter alive. 
The fati.ier of the decedent, James ene itensen, testified 

that he met the apnellant when his daughter was living at 

1277 Stevens Road. Aprellant was living |about three doors 

from the dececent, would come back and forth and sometimes 

stayec at the daughter's house. (Tr. 88). 


In April of 1967 or iiay of the same year, Ir. }:enson 


moved his dauchter over to 737 13th Street, NE. te saw 


5. 

the arpellant at the 135th Street address on a Saturday some 
week or two before is daushter's death, where bot: annellant 
and the daughter were getting ready to so out. (Tr.90). 
It apneared that after moving into 13th Street, deceased alsc 
Stayed at an apartment with anrellant for about two weeks. 
(Tr. 90). 

Or the Saturday rrior to the shooting, Mr. henson tes- 
tified that appellant came to the anartment on I! Street 
with two children and asked if deceased was there. “‘r. 
henson teld hir no, and appellant left. Deceased also visited 
the apartmnet at times, but anpellant never came with her and 
had not been to the apartment prior to the date, Saturday. 
(Tr. 92). 

Mr. Henson was also asked whether he had ever seen 
appellant with a gun and he replied that he saw aprellant with 


a@ gun in the fall or the winter of 1365. Apparently, apnellant 


and deceased returned from the theatre an4 aprellant had a 


revolver in a holster. he saw the gun one further time in 
the upstairs bedroom. This was on Stevens Poad. (Tr. 93). 

‘ir. Lerson further testified that on the occasions when 
appellant and his daughter were seen by him together, he 
never saw any difficulty. (Tr. 94-95.) 

The last time, ‘irs. Henson saw his daughter alive was 
the preceding Sunday. It was also the last time he saw 
appellant before the shooting. He was not present in the 


apartment when deceased was killed. (Tr. 95-96). 


6. 
On cross-examination, when Tir. Hengon was asked atout 
the gun he saw aprellant tring in, it afreared to him to 
be a foreign made .22 calibre revaiver. (Tr. 196-101). 
‘Ir. Henson also testified that his daughter was 2-rnloyed 
by a firm called ttaic 4 tay and worked in Virginie. She 
got to and from work by bus gettin- the bus at 12th and 
Pennsytvania Avenue, h.i', (Tr. 194-195), She would go to 
| 
| 


13th Street fron there by a bus that traveled alone ew 
y : 
| 


York Avenue and |: Street. (Tr. 105). 
‘irs. Letha Henson, the grancnother,! related that the 


cecensec, er grandcauchter, returrec tol live with her at 


| 
737) «13th Etreet, VLE. the sane year she was “i ~ AGT. 
| 


(Tr. 140). Sie stated that she knew the) arrellant asd that 
ae sometires care with the deceased to visit the crandrother 
| 


wnen deceased lived on Stevens Foa:. (Tr, 141). 


| 
On the Sunday rrececine the shooting , appellant came to 
| 
“TS. Leuson's house. (Tr. 142). It annéared that tie de- 
| 


ceaseé cane there also with her six year ‘ole dauci:ter, and 
that arnellant grabhee deceased by the hand. (Tr. 142). A 
relice officer care Ly and arpellant left, a short time later 
he vas observed by “rs. ienson across the street standine 

in a telenhone beot:. She furtter stated that she saw 
appellant the following day stancing outside with a dor. (fr. 
143). Accordinz to rs. henson, sie heard acnellant state 


that he neant to stay there until she (meaning deceased) 


Came out. ie rerainec there all cav accorcing to the witness. 
é & 


(Tr. 144). 


7. 

On cross-examination, ‘rs. Henson stated that her grand- 
caughter lived with her from February or “iarch of 1967 until 
she died, Lut that for a period of some courle of weeks sie 
was with the arrellant. (Tr. 145). 

On the cay of the shooting, the deceased went to work 
in Virginia about 7:50 A.ii. (Tr. 147). Avrerently, this was 


the last time ‘rs. Fenson saw her zranddcauchter alive. 
Officer Sernard Short of the itomicice Souad, !etropoliten 
Police vepartment related that he received a radio run for 
a shooting at 225 H Street, N.!.at about 6:18 P.™. and 
arrived on the scene some twe minutes later. (Tr. 152, 154a). 
te observed a negre female lying with her head next to the 
steps in the hallway of the buildine. ie observed sore shell 
cases ard a swellins over one of her eyes. (Tr. 152). ile 
could not see bullet wounds. 
The crucial evidence which was sought to connect the 
appellant with the offense came from Officer Stephen Muntz 
of the 14th Precinct. He related that somewhere around 


7:90 P.i'. he was working his day off at the llth Precinct 


when the arpellant cane into the precinct, in the corrany of 


one Coleman Galloway, his stepfather. They locked around the 
station house and anrroached the officer. At that time,the 
officer stated that appellant said: “I ar the one you are 

looking for that killed the girl on H Street, N.E." (Tr. 156, 


157). The officer made a call to Lomicice and learned that 


ceceased had been shet at 225 I! Street, N.E. (Tr. 157). 


Officer Kuntz returned to avnellant advised hir of his 
> i 


Tights. The only further staterent nade | by aprellant was 


‘I dic it and I have nething further to say.’ (Tr. 157). 


Prior to the statement, the Officer nad not questioned him 
and he saw no other officer question nin! he was not uncer 
arrest or restrained at the tire. (Tr. 158, 18S). 

On cross-examinetion, Officer Kuntz stated that the 
appellant could have saic, ‘I am the one you are looking fer 
for the shootine of Zernice Smith.' (Tr. 159). 

The above beins out of the presence lof the jury, the 
appellant himself took the stand concerning the events at tue 
precinct. le testified that he came to the >recinct and 

| 
Stated: he was there to give himself ur for the shooting of 
Bernice Smith. (Tr. 164). | 

On the basis of the testimony, the Court ruled that 
statement was voluntary. (Tr. 162). : 

In the presence of the jury, Officer Kuntz repeated 
the statement he said apvellant allegedly made, that is, 

“I am the one you want for killing the girl on H Street, 

(Tr. 170). During the cross-examination, the Officer was 
questioned concerning his testimony at the preliminary hearine. 
and wiether appellant said, "I am the one you are looking 

for for the shooting of Sernice Smith.‘ At this tire, Zuntz 
stated that he could not remember. (Tr. 171-173). 


| 
Detective Alfred S. Hack of the Momicide Squad, testified 


that an August 29, 1967, at about 6:35 P.t., he anc his 
partner arrived at the scene of 225 Ii Street, N.W. and 
found the body of the deceased lying in the vestibule face 
down at the foot of the stens leading to the second floor. 
She suffered from an anparent cunshot wound to the head. 
(Tr. 175). In the vicinity of the body were found four 
-25 calibre shell cases. (Tr. 176). Threé of them were 
found within an area of four to five feet at the feet of 
the deceased and one approximately four to six feet west of 
the body. (Tr. 177). Also was found a .25 calibre brass 
jacket slug. (Tr. 178). 

The next witness followinse Detective ack was a Robert 
Frazier, a firearms expert with the F.5.I. he had analysed 
‘the four snell casings and in his opinion they were of 
-25 calibre, designated specifically as .25 automatic or 
6.35 millimeter automatic. (Tr. 243). His opinion was that 


the four shell casings were firee from the same weapon, 


an auto-loading pistol - which is a pistol which reloads 


itself after each shot is fired from a magazine. (Tr.244,245). 
On cross-examination, the witness testified that on an averace, 
four shots could be fired in one and a half to two seconds. 
(Tr. 246). 

The testimony of the deputy coronor, Dr. William J. 
Brownlee, was that he performed an autonsy on the body of 


deceased, bernice Smith, finding slight amount of hemorrhace 


10. 
from bleeding of the nose and mouth and abrasive marks on 
the left side of her neck. Also a blood clot in the uprer 
lid of her right eye and just above that area an imrrint 


on the skin very well secondary to a heal or sole. (Tr. 35-36). 


Also incised wounds on the knuckles of the left hand. (Tr. 


36-37). | 

There was also a missile wound involving the right arm 
and a gunshot wound to the head, entering just posterior to 
the right ear, crossing the skull, the brain and lodging 
just underneath the skull on the front on the left. (Tr.37-38). 
Death was caused by a gunshot wound to the head. (Tr.40). 

| 

At the conclusion of the evidence, outlined above, the 
Government rested its case. (Tr. 247). | 

There was extensive argument on a motion for judgement 
of acquittal at the conclusion of which, the Court permitted 
the case to rroceed as first degree murder. (Tr. 249-270). 

The case for the cefense was succinctly that the de- 
ceased met appellant at the corner of 10th Street anc 

| 

Pennsylvania Avenue, .™., where appellant was employed 
at the Justice Department; together they went up to i 
Street, took a bus going east, got off at New Jersey Avenue 
and to the apartment house at 225 1 Street, N.wv., where 
deceased rulled a sun and during the strucgle between de- 
ceased and arprellant, the gun eischarged several times. 


(Tr. 338-347, 


ll. 

Together with the testimony of aprellant, the testimony 
of one Lawrence Davis, Jr. concerning appellant's actions 
and manner on the day prior to the shooting; the testirony 
of Mrs. Sylvia ‘/illiams pertaining to her knowledze of 
deceased and the relationshir between deceased and appellant 
and of efforts of deceased to see appellant; and the testimony 
of kernice Taylor, apnellant's mother, concerning her know- 


ledge of the relationshin between deceased and her sor and 


the visit by both the Sunday preceeding the shooting and 


appellant's actions earlier on the day of the shooting, these 
comprised the defende. No rebuttal was offered. 
At the conclusion of the entire case, the renewec motion 
for judgment of accuittal was denied by the Court. (Tr. 379). 
During the course of the argument of Government counsel, 
the following statement was made. 
‘Ladies and gentlemen of the jury, I submit 
to you that on the day of the shootings he 
didn't meet her .at’ any bus stop or any ~ 
Department of Justice. 
“Le went up to 225 § and waited for her there 
with his gun, and shot her, stabbed her, and 
kicked ker -- shot her down just like a dog.' 
(Tr. 419). 
The remarks were objected to be counsel and a motion 
for mistrial was made and cenied by the Court. (Tr. 420). 
At the conclusion of the argument, the Court rendered 
its charge to the jury and the jury returned a verdict 
of guilty as indicted with recommendation for life imprison- 


ment. 


12 i. | 
ARGWJENT | 
1. The Sufficiency of the Evidence 
It is the contention of aprellant that there was in- 
sufficient evidence for the case to have beer submitted to 
the jury on the charge of first degree nurder. Elements of 
deliberation and premeditation were totally lacking. 
There were no eyewitnesses to the actual shooting and 
no one saw the appellant nor the decedent at the address 
of 225 H Street, N../. just rrior to the shooting and there 
were no circumstances to reconstruct the events surrounding 
the homicide. | 
The evidence was that aprellant and decedent, w.o were 
boyfriend and girlfrierd, had separated ané that the re- 
lationship had terminated. There was no evidence that 
appellant nad ever inflicted physical violence upon the 
rerson of the cecedent and there was no siies of any 
threats made against decedent by apnelate nce According to 
the testimony of Mrs. Letha Henson, granénother of tne de- 
cedent, appellant had waited about her hore on the day be- 
fore the shooting and had the arm of decedent that preceding 
Sunday as she entered the home, it is submitted that this 
| 
evidence was insufficient to connote violence or threats 
on the part of the aprellant. | 
It is true that decedent died a violent death, having 


been shot twice, together with evidence of other injuries, 
| 


but this alone does not suffice to make out a rrima facie 
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case of first degree murder. It is submitted that the 
jurors were carried away by the brutality of the crime and 
that the trial Judge should not have permitted the first 
degree murder charge to have been submitted to them. We 
believe that the principles enunciated in Austin v. United 
States, 127 U.S. Apr. 5.C. 180, 382 F.2d 129, are avplicable 
here. 

From the standpoint of the Government's case, the 
killing was consistent with a frenzied passionate mind 
rather than a cold blooded one. 

The case is unlike Eelton v. United States, 127 U.S. 
App. D.C. 201, 382 F.2d 150, wherein the annellant in that 
case came to the apartment of the deceased with a sun and 
fired six shots, and then began reloadine. There was no 
evidence in the instant case that avrellant carried a gun, 
nor had one on the day in question. The only evidence con- 
cerning appellant's owning a gun was the testimony of hr. 
James Henson, deceased's father, that he saw appellant with 
a .32 calibre foreion made revolver in 1965. Deceased in 
this case was shot with a .23 calibre automatic. 

iiore recently, in the case of Hemphill v. United States, 
No. 21,432, Decided June 12, 1968, this Court considered 
the sufficiency of evidence in first depree cases. In that 
case, appellant visited the victims' home. “ine was pur- 


chased and consumed. The youns grandson went upstairs to 


bed anc the grandmother ¢cropred off to sleep while the 


| 
| 
| 
| 
| 
| 
14. | 
appellant remainec in the home. The grandnother was struck 
| 
by several blows. She ‘eard quick footstens ane finally 
heard the grandson "screech." ie had been reneatedly struck 


with a blunt instrument. The Court analysed its prior de- 
| 
cisions in Austin and Belton, supra. | 


As the Court pointed out in iiemphill, supra, rremedita- 
mate : 


tion may not be found solely from the fact that there was 
time to premeditate. As in Austin, supra, ‘the facts of the 
killing were equally consistent with a mind in the grin of 


sustained frenzy.‘' Further, in the opinion it was stated. 
| 

". .  .A prosecutor seeking a first degree 
murder conviction for premeditated murder 
has an obligation to bring forward evidence 
indicating not only an intent to kill but 
also facts from which nremeditation may 
be inferred. . ." 


| 
Further, the Hemphill decision has the following to say: 


"It is settled that the law vrohibits 
upholding a jury finding of premedita- 
tion where the evicence is so skimpy 
that a reasonable man must have} a 
reasonable doubt. . ." 


| 
% * x 
| 
| 
Premeditation and deliberation) are facts, 
Susceptible of proof like any other facts 
in a criminal trial. The jury is not sup- 
posed to be rendering a moral judgment of 
culpability based on whether it, likes the 
defendant, or is horrified by the brutality 
of his killing. Whatever the difficulties 
of vroving states of mind, and whatever 
the wisdom of distinguishing degrees of 
murder on that ground, the law now puts 
the burden of proving premeditation and 
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deliberation on the vrosecutor, and 
moreover requires that his evidence do 
so beyond reasonable doubt.’ 

Ne submit that the above-auoted principles anvly with 
force in the instant case. The evidence consisted of the 
fact that deceased died of a gunshot wound in the head and 
that she further sustained another gunshot wound in the arm, 
as well as a black-eye, bloody nose, the imnrint of a heel 
or sole on her face anc marks on her hands. Such evidence 
would indicate the actions of a frenzied mind. 

The Government seeks to establish circumstancial evidence 
of premeditation on the fact that appellant stood outside of 
the house where deceased lived; attempted to grab her hand 
as she passed by on the vreceding Sunday and the fact that 
he owned a pistol some two years before. ftiowever, there 
was no evidence of motive, hhreats against the life of the 
deceased or other acts of previous violence committed on 
her person by the anpellant. During the Saturday visit by 
appellant to the apartment of deceased parents, appellant 
merely asked if deceased was there and left. 

The totality of the evidence from the standnoint of th 
prosecution was devoid of motive, intent to kill or pre- 
meditation and deliberation. 

It is submitted that the jury in this case was carried 


away by the brutality of the killing and made a moral judg- 


ment, which was condemned b y Hemphill, suvra. This is 


16. 


what counsel predicted during the course| of the argument on 
| 

the motion for judgment of acquittal. It is submitted that 
| 

the trial Judge should not have permitted the case to go to 


the jury on first degree murder. 


It is further submitted that on the) basis cof all of the 
| 
evidence, including the evidence of the appellant and his 
| 


witnesses, and the lack of refutation that appellant was en- 
titled to a judgment of acquittal on the! entire indictment. 


The statement to the rolice officer at the precinct where 
| 
appellant came certainly did not amount to a concession that 


| 
appellant had committed a malicious act., On the whole, 


appellant was entitled to a judsment of accuittal. Curley 
v. United States, 81 U.S. App. D.C. 389,160 F.2d 229: 
Cooper v. United States, 94 U.S. Arr. 343, 218 F.2d 39. 

| 


| 
2. The Prosecutor's Argument 


During the course of the final argument of the pro- 
secutor, reference was made to the fact that anpellant had 
waited for deceased, shot her, stabbed her and kicked her - 
shot her down like a dog. | 

It is the contention of appellant that such remarks 
exceeded the bounds of permissible argurent, esrecially in 


view of the volatile nature of the case. | There was no 


evidence that appellant had waited for deceasee with a gun. 
| 


| 
Use of the terms he shot her down like a dog was certainly 


inflammatory and highly prejudicial. A motion for mistrial 
| 
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was made and cenied by the Court. Apnellant submits that 
it should have been granted. 

Recently, this Court had something to Say concerning 
the arguments of prosecutors to the jury. See itarris v. 
United States, No. 21, 392, decided Septerber 17, 1968. 

Other decisions of federal Circuits have snoken on the 
arguments of Government counsel. In Nansford v. United 
States, 249 F.2d 295, wherein a conviction was reversed 
for possession of untaxed whisky where the proseeutor 
made reference to victims of highway accidents, the Court 
said: 


“A United States district attorney carries 

a double burden. He owes an obligation to 
the Government, just as an attorney owes 

an obligation to his client, to conduct his 
case zealously. But he must remember also 
that he is the representative of the govern- 
ment dedicate¢c to fairness and ecual jvstice 
to all, ane in this respect he owes a ‘heavy 
obligation to the accused. Such renresenta- 
tion imnoses an overriding oblication of 
fairness so important that Anglo-American 
criminal law rests on the foundation: better 
the cuilty escape than the innocer:t suffer. 
In this case zeal outran fairness. The 
argument of tne United States Attorney in the 
district court was improper, prejudicial, and 
gonstituted reversable error.' 


See also Berger v. United States, 295 U.S. 78, 88. 
Dunn v. United States, 307 F.2d 883 involved argument 


in an income tax case to the effect that all coliticians 


take "kickbacks." Case v. North Carolina, 315 F.2d 743 


involved a rape case wherein the yrosecutor in his 
summation referred to the petitioner as "mad dog,' ‘aniral' 


and convict.'' ‘Jashington v. United States, 327 F.2d 793, 


- 18. 
was an untaxed whisky case where the prosecutor referred. 
to the right of people to be secure in their homes and 
that a Government undercover agent was atting at the risk 


of personal safety. 
The argument in the rresent case certainly exceed the 
bounds of propriety and was calculated te arpeal to the 
passions and prejudices of the jury. It had no foundation 
in evidence and was an unwarranted assumption of facts. 
The motion for mis-trial should have been granted. 


CONCLUSION | 
Wherefore the premises considered, apnellant prays 

that the conviction be reversed with direction for a new 

trial or in the alternative for direction of judgment of 


acquittal. 


Respectfully submitted, 
“ILLIA! J. GAPSER 
412 Fifth Street, N.*. 
Vashington, D.C. 20001 


Attorney ‘for Apnellant 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented : 


1. Was there sufficient evidence produced by the Gov- 
ernment on the elements of premeditation and deliberation 
in a first degree murder trial to withstand a motion for 
judgment of acquittal at the close of the Government’s 
case in chief? 

2. Was a statement made by Government counsel in his 
argument to the jury proper; if not, was it so prejudicial 
as to require reversal in light of the totality of evidence 
and Government counsel’s closing argument? 


* This case has not previously been before this Court. 
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Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed October 16, 1967, appellant was 
charged with first degree murder (22 D.C. Code § 2401) 
and carrying a dangerous weapon (22 D.C. Code § 3204). 
Trial was held on March 18, 19, 20 and 21, 1968, before 
Judge John Lewis Smith, Jr., and a jury, and on March 
21, the jury returned a verdict of guilty as charged in 
both counts of the indictment with a recommendation of 
life imprisonment on the first degree murder count. On 
May 24, 1968 appellant was sentenced to life imprison- 
ment on the first degree murder count and one year im- 
prisonment on the carrying a dangerous weapon count, 
said sentences to run concurrently. 
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The Government’s case consisted of the testimony of 
nine witnesses and it concerned the death of Bernice 
Smith, killed in the hallway of her mother’s apartment 
building at approximately 6:25 p.m. on August 29, 1967 
(Tr. 73). The evidence presented by the Government was 
largely circumstantial in nature. Also introduced into 
evidence was a threshold statement made by appellant at 
the precinct. 

Dr. William J. Brownlee, deputy coroner for the Dis- 
trict of Columbia, testified that he performed an autopsy 
on the remains of Bernice Smith on August 29, 1967, and 
August 30, 1967 (Tr. 35), External examination revealed 
bleeding from the nose and mouth, abrasive marks to the 
left side of the neck, a black eye, and an incised wound on 
the left arm and fifth finger (Tr. 35, 36, 37). Dr. Brown- 
lee testified that the incised wounds were caused by a 
sharp instrument like a knife or razor and were “defen- 
sive wounds because they reflect the motion of the arm in 
defending oneself” (Tr. 37). Dr. Brownlee also noticed 
an imprint above the right eye, a mesh, likened to the im- 
print of a heel or sole of shoes (Tr. 36). Two wounds 
were caused by bullets. The first was in the right arm 
and went through the arm (Tr. 37). The bullet was not 
recovered (Tr. 39). The second wound, the one that 
caused death, was a bullet wound in the head (Tr. 38). 
“The wound of death entered the skull just posterior to 
the right ear in back and it crossed the skull, crossed the 
brain and the bullet was removed from the area of the 
brain just underneath the skull on the front on the left.” 
(Tr. 38). The cause of déath was the gun-shot wound to 
the head (Tr. 40). The lack of powder burns indicated 
the weapon was fired at a distance of greater than 18 or 
30 inches (Tr. 42). | 

The body of Bernice Smith was found in the vestibule 
of 225 H Street, N.W., lying face down at the foot of the 
steps leading to the second floor of that address (Tr. 175). 
Detective Alfred S. Hack viewed the body in that position. 
He also recovered in the area of the body four 25-caliber 
shell cases, all recovered within six feet of the body (Tr. 
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177). The bullet recovered from the skull of Bernice 
Smith was also a 25-caliber brass jacket slug (Tr. 178). 
Further testimony elicited from agent Robert A. Frazier 
of the FBI revealed that the weapon used was a 25-cali- 
ber automatic pistol (Tr. 244). 

Dr. Rene M. Earles and his wife Barbara Lorraine 
Earles were driving in the 200 block of H Street, N.W. 
around 6:25 p.m, August 29, 1967 (Tr. 45). Both heard 
what sounded like five shots and a woman screaming (Tr. 
46, 56). At this time they were directly in front of 225 
H Street, N.W. (Tr. 46). Dr. Earles drove to the corner 
of Third Street and H N.W. and looked back. They ob- 
served a man walking towards Third Street close to the 
building. He put a dark object in his jacket pocket. The 
man was walking at a fast pace (Tr. 47, 57). The man 
was wearing a light green jacket, dark green trousers, 
and a light green cap with a narrow brim. He was ap- 
proximately six feet tall and weighed 175 pounds (Tr. 
50, 52, 58). 

Evelyn Williams Henson, mother of the deceased, lived 
at 225 H Street, N.W. at the time of the murder (Tr. 62). 
The deceased had been separated from her husband in 
1959 (Tr. 63). At that time she went to live with her 
grandparents at 737 18th Street, N.E. Bernice Smith 
moved to 1277 Stevens Road, S.E. (Tr. 78). Shortly 
thereafter, her mother, Evelyn Henson, met the de- 
fendant. This was approximately four to six years after 
Bernice Smith had left her husband (Tr. 78). For a 
period of seven or eight months, Evelyn Henson would 
frequently see appellant and Bernice Smith together at 
1277 Stevens Road, S.E. (Tr. 67). James Taylor stayed 
with the deceased at that address on occasion, as if he 
lived there during that time (Tr. 67). Four months prior 
to her demise, Bernice Smith moved from the Stevens 
Road address (Tr. 68) and went back to 737 13th Street, 
N.E. (Tr. 70). Appellant did not go with her (Tr. 85). 
Evelyn Henson testified that approximately one week prior 
to her death, appellant came to her door at 225 H Street, 
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N.W. Her husband talked to James Taylor but he did not 
enter the apartment (Tr. 71). 

Evelyn Henson’s apartment is on the second floor of 225 
H Street, N.W. (Tr. 72). On the date in question, Au- 
gust 29, 1967, at about 6:20 p.m. she heard a scream fol- 
lowed by five shots (Tr. 73, 80). She went downstairs 
and saw her daughter in the vestibule (Tr. 74). Evelyn 
Henson had last seen Bernice Smith the night before her 
demise, at about 6:00 p.m. (Tr. 81, 83). Bernice Smith 
would visit her mother sometimes once or twice a week 
and at times she would not see her for a couple of weeks 
(Tr. 81). 

James Lewis Henson, father of Bernice Smith, first met 
appellant when his daughter was living at 1277 Stevens 
Road S.E. James Taylor'lived three doors from Bernice 
Smith and often stayed at her house (Tr. 88). In April 
or May of 1967 James Henson helped his daughter move 
to 737 13th Street, N.E. They had an escort from the 
llth Precinct (Tr. 89,101). After moving to 737 13th 
Street, N.E. Bernice Smith stayed at an address on South- 
ern Avenue with appellant and then came back to 737 
13th Street, S.E. (Tr. 90). Mr. Henson also saw appel- 
lant and Bernice together approximately two weeks before 
she was killed at 737 13th Street, S.E. (Tr. 90). Taylor 
came to 225 H Street, N.W. the Saturday before her 
death, asking for Bernice. James Henson told him she 
was not there (Tr. 91). Bernice often came to 225 H 
Street, N.W. after she got off work and before she went 
home to 737 18th Street, N.E. (Tr. 91). Taylor had 
never come to the H Street address with Bernice, and the 
Saturday before the shooting was the only time he had 
ever been to 225 H Street, N.W. (Tr. 92). Mr. Henson 
testified that he had seen appellant with a gun in his pos- 
session in 1965 once at the Stevens Road address. It was 
a revolver in a holster. He saw the same again sometime 
later, in the summer, this time on an upstairs dresser 
(Tr. 93, 94). He also testified appellant owned a dog 
(Tr. 95). The last time Mr. Henson saw Taylor and his 
daughter before her death was Sunday, August 27, 1967, 
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at 737 18th Street, N.E. (Tr. 96). On cross examina- 
tion James Henson reiterated that Bernice Smith lived 
with Mr. Taylor on Southern Avenue after she moved 
from 1277 Stevens Road, 8.E. (Tr. 103). He also testi- 
fied that his daughter worked as a maid in Virginia and 
took the bus from 12th and Pennsylvania Avenue, N.W. to 
get to Virginia. She also took the local D.C. bus which 
travelled along New York Avenue and H Street, N.W. 
(Tr. 105). 

Decedent’s grandmother, Letha Henson, testified that 
Bernice Smith returned to live with her in the Spring of 
1967 (Tr. 140). She had seen Bernice Smith and appel- 
lant together before at her home at 737 13th Street, N.W. 
(Tr. 144). When Bernice Smith came to live with her 
appellant use to visit on Saturdays (Tr. 141). On Sun- 
day, August 27, 1969, Bernice Smith called her grand- 
mother and asked if the telephone had rung and wanted to 
know if appellant was standing around anywhere. Letha 
Henson went to the window but didn’t see him (Tr. 141, 
142). Bernice then came over to 737 18th Street, N.E. 
That evening Taylor came over also. Taylor grabbed Ber- 
nice Smith by the hand and the deceased ran by Letha 
Henson. The incident was serious enough that the police 
were called and a policeman from the 9th Precinct took 
James Taylor out of the house (Tr. 142, 143). When 
Letha Henson went upstairs to bed she observed appellant 
standing across the street in the telephone booth (Tr. 
143). He was trying to call but Letha Henson took the 
phone off the hook. (Tr. 143). Every time Letha Henson 
looked out, James Taylor was there. She went to bed. 
Early the next morning about 6:00 a.m. he was out there 
again, this time with his dog. He was trying to call but 
the phone was still off the hook (Tr. 143, 148). Ber- 
nice Smith stayed in the house on Monday. Letha Henson 
heard Taylor say that he meant to stay there until she 
came out. Appellant stayed there all day (until about 
4:00 p.m.) and Bernice Smith never went out (Tr. 144, 
149). “She couldn’t get out to work Monday, she was 
afraid to go out” (Tr. 148). 
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Officer Stephen Kuntz of the 11th Precinct on August 
29, 1967, supplied the connecting link between the murder 
and appellant. At 7:10 p.m. Tuesday, August 29, 1967, 
James Taylor approached Officer Kuntz at the 11th Pre- 
cinct Station House. He was with his stepfather, Cole- 
man Galloway (Tr. 169).. (Coleman Galloway could not 
be found by either defense or Government at time of trial 
though diligent effort was made to find him) (Tr. 178). 
Appellant approached Kuntz who standing in the precinct 
house and said “I am the one you want for killing the girl 
on H Street, N.W.” (Tr. 170). At that time he had not 
been spoken to nor had anyone spoken to him (Tr. 158). 
Appellant himself, outside the presence of the jury, admit- 
ted he gave the statement freely and voluntarily (Tr. 166, 
167). Officer Kuntz checked with Homicide Squad and 
upon verifying the murder advised appellant of his rights 
and placed him under arrest (Tr. 170). 

Beside the introduction of a document which stated 
James Taylor did not have a license to carry a pistol on 
August 29, 1967, this was the Government’s case. The 
appellant made a timely motion for judgment of acquittal, 
the basis of which was that the evidence as presented by 
the Government was insufficient to sustain a conviction 
for first degree murder due to a lack of evidence on pre- 
meditation and deliberation. This motion was denied (Tr. 
249-270). 

The defense consisted of testimony from four witnesses 
including appellant himself. 

Lawrence Davis, Jr., stated he had seen appellant the 
day before Bernice Smith died (Tr. 274), and that appel- 
lant at that time appeared normal (Tr. 275). Davis also 
testified Bernice Smith lived with Taylor for about a year 
and one half at 2405 Southern Avenue (Tr. 272, 273). 
On cross examination, Davis admitted having seen James 
Taylor on Sunday right outside his apartment with his 
dog (Tr. 277). 

Sylvia Williams, appellant’s aunt, testified she knew the 
decedent from 1963 until her death (Tr. 280). Bernice 


7 


Smith had lived across the street from her (Tr. 281). She 
had had a conversation with deceased about a week before 
Bernice Smith’s death (Tr. 285). Decedent- wished to find 
out where appellant was living (Tr. 286). Bernice Smith 
also called Sylvia Williams the Sunday before she died and 
wanted Mrs. Williams to see if James Taylor was at her 
(Mrs. Williams’) sister-in-law’s house and. if so to bring 
him to the phone (Tr. 286). 

On cross examination Mrs. William testified that Ber- 
nice Smith and James Taylor had some heated arguments 
on occasion (Tr. 293). She also testified to having seen 
the two of them together the Sunday before Bernice 
Smith’s death on Stevens Road (Tr. 290). 

Appellant’s mother, Bernice Taylor, testified in contra- 
diction to Letha Henson. She stated James Taylor and 
Bernice Smith were at her house until 10:00 p.m. and 
that there was no difficulty between them (Tr. 307). She 
also testified that when appellant left the house on Au- 
gust 29th he was wearing green pants (Tr. 309). 

Appellant James Taylor then took the stand in his own 
behalf. His testimony also refuted Letha Henson in that 
he denied having an altercation with Bernice Smith on the 
Sunday before the murder (Tr. 337). He testified that 
Bernice Smith came to his job at Tenth Street and Penn- 
sylvania Avenue, N.W. on Tuesday, August 29, 1967 
about 5:00 p.m. and had him go with her. They took a 
bus to H Street and New Jersey Avenue and walked to 
225 H Street, N.W. (Tr. 341). When they arrived at the 
H Street address she drew a gun, they struggled, the gun 
went off, she fell to the floor, he panicked and he left (Tr. 
344). He then went home and, later, to the 11th Precinct 
with his stepfather, where he told the officer at the desk 
“I give myself up for the shooting of Bernice Smith” (Tr. 
346). 

At the close of evidence appellant again moved for judg- 
ment of acquittal on the first degree murder charge and 
again the court denied the motion (Tr. 379). 

During the course of argument Government counsel 
stated: 
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“Ladies and gentlemen of the jury I submit to you 
that on the day of the shooting he didn’t meet her at 
any bus stop or any Department of Justice. 

He went up to 225 H and waited for her there with 
his gun, and shot her, stabbed her, and kicked her— 
shot her down just like a dog.” (Tr. 419). 


On the basis of this argument appellant moved for a 
mistrial, but the motion was denied (Tr. 420). 


ARGUMENT 


I. The facts as established by the Government were suffi- 
cient to sustain the conviction for first degree murder. 


(Tr. 35-40, 45, 56, 64, 74, 89, 100-101, 103, 142-144, 
156-157, 177) 


Appellant’s major assertion is that the Government’s 
case lacked the elements of premeditation and delibera- 
tion necessary to submit the case to the jury on the first 
degree murder count. Giving full play to the right of 
the jury to determine credibility, weigh the evicence and 
draw justifiable inferences of fact, the court below de- 
cided that a reasonable'mind might fairly conclude guilt 
beyond a reasonable doubt of first degree murder. Cooper 
v. United States, 94 U.S. App. D.C. 348, 218 F.2d 39 
(1954) ; Curley v. United States, 81 U.S. App. D.C. 389, 
160 F.2d 229 (1947). | 

Facts established at trial showed that appellant and de- 
cedent had had a close relationship and were often seen to- 
gether, especially at the’ Stevens Road address (Tr. 64). 
In early 1967 Bernice Smith moved to her grandmother’s 
with the help of her father (Tr. 89,101). Appellant and 
decedent saw each other subsequent to that and Bernice 
Smith even lived with appellant (Tr. 103). The rela- 
tionship at best was rocky throughout. The Sunday be- 
fore the Tuesday Bernice Smith was murdered, the two 
argued, the result being that a policeman from the 9th 
Precinct put Mr. Taylor out of 737 13th Street, N.W. For 
the remainder of that day and for all of the next day, 
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Monday, appellant stalked the house deceased lived in, 
tried to call her on the phone, and shouted to her that he 
meant to stay out there until deceased came out (Tr. 142- 
144). 

Bernice Smith was attacked in the hallway of her moth- 
er’s home with a sharp instrument and a gun (Tr. 74, 
86, 37). Defensive wounds appeared on her left arm, a 
heel print on her forehead, and a bullet wound in her arm; 
a bullet wound causing death entered the back of her head 
and travelled forward (Tr. 35-40). Witnesses testified 
that they heard approximately five gun shots, and in fact 
four slugs were found (Tr. 45, 56, 177). About 45 min- 
utes after the shooting appellant appeared at the 11th Pre- 
cinct and confessed “I am the one you are looking for that 
killed the girl on H Street, N.W.” (Tr. 156, 157). 

Premeditation is the formation of a specific intent to 
kill. Deliberation is the reflection on that preconceived 
design to kill. Austin v. United States, 127 U.S. App. 
D.C. 180, 382 F.2d 129 (1967). The Government submits 
that the inferences raised by the facts at trial support the 
elements of premeditation and deliberation. Hemphill v. 
United States, D.C. Cir. No. 21,432, decided June 12, 1968. 

In previous cases this Court, analyzing the elements of 
premeditation and deliberation, has emphasized the infer- 
ences supporting the two elements which are raised by 
facts introduced tending to show animosity, arguments, 
threats, or motive. Belton v. United States, 127 U.S. App. 
D.C. 201, 382 F.2d 150 (1967). In this case facts were 
introduced to show that appellant and deceased did argue 
and there was some animosity. Two days before the mur- 
der, the result of an argument between the two was ap- 
pellant’s exit from deceased’s home at the behest of the 
police. Favorable inferences arise from appellant’s pur- 
poseful stalking of the deceased’s house and his implied 
threat to wait until she came out. He remained at that 
watch for two days. In 1965 James Taylor was known 
to have a gun (Tr. 100-101). There was no testimony 
he carried one regularly. Evidence which showed the 
use of the gun as the murder weapon certainly raise 


' 10 


inferences not only that he came to kill Bernice Smith 
but that he reflected on that intent when one considers 
the events of the prior two days. Further evidence 
showed appellant also attacked deceased with a sharp 
instrument, either a knife or razor. This evidence along 
with his possession of the gun give rise to an inference 
that he went to 225 H Street, N.W., possessed with a 
specific intent to kill Bernice Smith and reflected on that 
intent. The facts support a theory that appellant, frus- 
trated in his attempts to see deceased, rebuked by the de- 
ceased, and chased away by the police, decided calmly to 
murder Bernice Smith. The fact that Bernice Smith was 
slain by a bullet in the back of her head supports an in- 
ference that appellant was lying in wait for Bernice Smith 
and ambushed her. 

The Government showed prior quarrels and threats and 
established a motive. It also showed a violent multiple 
wound slaying. Inferences proving deliberation arise 
from the type of wound suffered, the arrival on the scene 
with the two weapons, and the previous two day stalk by 
defendant of deceased. These facts are consistent with a 
theory appellant waited for deceased, decided to kill her, 
arrived on the scene with two weapons and ambushed her, 
putting a bullet in the back of her head. The two day stalk 
and the use of a gun not normally carried are indicative 
of time to deliberate and an action based on deliberation. 
Certainly from these facts, a reasonable juror could be- 
lieve that this murder was calculated and cool. 

This case is strikingly similar to Belton, supra. As in 
Belton, appellant here attacks the sufficiency of evidence 
to warrant submission of the issues of premeditation and 
deliberation. This Court pointed out in that case that a 
very important fact was the arrival on the scene with a 
loaded gun, supporting the inference that appellant ar- 
rived already possessed of a calmly planned and calculated 
intent to kill and such evidence supported submission to 
the jury on the elements of premeditation and delibera- 
tion. Couple this inference with the defendant’s stalking 
of Bernice Smith’s house, the wound in the back of the 
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head, the presence of another weapon (factors not present 
in Belton) and certainly there are present facts which 
support, overwhelmingly, inferences supporting a conclu- 
sion beyond a reasonable doubt of first degree murder. 


II. Counsel’s remark to the jury was not beyond the 
bounds of permissible argument. If it did exceed those 
bounds, the comment was not sufficiently prejudicial in 
the context of his argument and the total case to re- 
quire reversal. 


(Tr. 420) 


Appellant argues that in view of the volatile nature of 
the case, the prosecutor’s use of the phrase “shot her down 
like a dog” was inflammatory and highly prejudicial. In 
addition appellant contends the argument had no basis in 
view of the evidence presented. 

There is evidence on the record which supports infer- 
ences that the crime was committed as counsel suggested 
(ie, appellant’s stalking Bernice Smith with his dog for 
two days before the murder and the gun shot wound 
in the head). This Court has said that in depicting the 
crime or facts in argument many strong adjectives may be 
used. John Harris v. United States, D.C. Cir. No. 21,391, 
decided September 17, 1968. A review of the record indi- 
cates that the prosecution’s argument was at all times 
with bounds. Defense counsel did object to the use of the 
words “shot her down like a dog”. The trial court, how- 
ever, in its discretion felt that in the context of the case 
and the closing argument such objections were unfounded 
(Tr. 420). 

Cases cited by appellant, particularly Berger v. United 
States, 295 U.S. 78, Hanford v. United States, 294 F.2d 
295, Washington v. United States, 327 F.2d 793, involved 
arguments wherein the prosecutor repeatedly referred to 
particular analogies, each of which had no basis in evi- 
dence. Here the prosecutor commented only on an area 
confined to permissible inferences, and his comment was 
certainly not lengthy or repeated. Also, in those cases the 
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courts deciding them focused on the weakness of the cases. 
Here facts abundantly implicate James Taylor in first 
degree murder. 

This Court has recently entertained the problem of in- 
flammatory remarks not supported by the evidence. The 
court concluded that in view of the strong evidence against 
appellant the remarks were not likely to influence the 
jury’s deliberations. Jackson v. United States, D.C. Cir. 
No. 21,327, decided February 3, 1969. The Government 
submits that this case at least would be in a similar pos- 
ture. A diligent search reveals no case where one singu- 
lar remark, such as here, if impermissible, warranted re- 
versal. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davin G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 

WILLIAM H. CoLLins, JR., 

STEPHEN M. ScHUSTER, JR., 
Assistant United States Attorneys. 
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Comes now the appellant, James '!. Taylor, by and throuch 
his attorney and roves the Eonorable Court, pursuant to the 
Provisions of Rule 40 of the Federal Rules of Avpellate Pro- 
cedure for a rehearing of the cause wherein judgment was 
enterec on “lay 1, 1969 and also oursuant to the provisions 
of Pule 35 (b) of the Federal Rules of Appellate Procedure 
Suggests the arpropriateness of a rehearing en banc to 
deterrine, among other things, the holcing of this case in 
connection with prior decisions of this Court in Austin v. 
United States, 127 U.S. Arve. D.C. 180, 382 F.2¢ 129, and 
Belton v. United States, 127 U.S. Arp. D.C. 201, 382 F.2d 
150. 


This is a case of first degree murder wherein a sentence 


of life imprisonment was imnosed as recommended ty the jury. 


1. 


= 


Facts 

The ceceasec was shot and killed in the nallvay of an 
apartment tuilcing at 225 :. Street, N.., Yashington, P.C. 
at anrroximetely 6:25 -.m. cn the cate of Auzust 29, 1967. 
There were no eyewitnesses to the actual shooting and ar- 
nellant was never identifieec Ly any witness as being uron 
the scene. 

Two witnesses ressing by the premises in an autonctile 
neard screams and shots and observed a man near the building 
walkine toward Third Street, N.". ie was not actvally seen 
coming) from out of the buildine. (Tr. 45-60). 


The mother of the deceased testified as to a relaticn- 


Ship between deceasec and arnellant for several years. The 


mother resided at the Street, N.. address (the scene of 
the shootinz). (Tr. 62-75). 

About rrior to the decedent's death, appellant came to 
the apartment on i’ Street where deceased's rarent's lived 
and had a conversaticn with deceased's father. The mother 
testifiec that arrellant dic net enter the anartrent nor did 
she see Sim after that and before ier dauchter’s deat. 

(Tr. 71-72). 

On the date of decedent's death, the mother was at hére. 
Around 6:29 P.i!. she neard a scream end about five shots. 
She went cut into the hallway ard saw her Caughter lying in 
front of the steps in the vestibule. (Tr. 72-74). The 


daughter woulcé visit her rother once or twice a week. 


3. 


The father of the deceased also testified as to the 


relationship between his daughter and anpellant an¢c also 
concerning the visit of aprellant to the apartment on the 
Saturday before the shootino wherein arnellant incuired if 
deceased was there. He also testified that deceased had 
visited te the arartment on !: Street at times, but that 
appellant never came with her. (Tr. -92). 

The father testified that he had seen aprellant with 
a gun in the fall or winter of 1965. (Tr. $3). ne never 
Saw any difficulty betweer ceceased anc arpellant when to- 
gether. (Tr. 94-95). He was not present when deceased was 
killed. (Tr. 95-96). | 

On cross-examination, the father testified that the 
gun he witnessed aprellant as having in 1965 arpveared to be 
a foreign made .32 calibre revolver. (Tr: 100-101). Ke 


also testified that deceased worked in Virvinia and got to 

and from work by setting a bus at 12th and Pennsylvania Ave. 

NW. | 
The grandmother of decedent testified that deceased 

lived with her at 737 - 13th Street, NEE the year she 

was killed inl1967. She knew appellant and that he sometimes 

came to visit her with deceasec. (Tr. 140-141). 


On the Sunday preceding the shooting, arpellant came 


to the grandmother's house. Deceased came there with her 


| 
$ix year old daughter and that appellant grabbed her by the 


, 
te 


hand. A rolice officer came by and apnellant left. A short 
tire later appellant was observe¢ standire across the street 
in a telerhone bo. th. She further Stated that she saw 
appellant the followine cay. ‘rs. Fenson, the grandmother, 
testified that she heard arpellant State that he meant to 
Stay there until the deceasec came out. Le remained th‘ re 


all day. (Tr. 142-144). 


Cn the day of the shocting, deceased went to work in 


Virginia about 7:30 A.%, Arparently, this was the last time 
she saw deceased alive. (Tr. 147). 

The testiniony of r@lice officers at the scene of the 
shooting was the findine of the body suffering from an ap- 
parent gunshot wound to the head. Four .25 calibre shell 
casings were found near the body, also a .25 calibre brass 
jacket sluc. (Tr. 175-178). An F.2.1. firearms expert tes- 
tified that the shell casings were fired from an auto loading 
pistol ane that four shots could be fired in cne and a half 
to two seconds. (Tr. 243-246). 

The deputy Coronor testified that an autopsy revealed 
bleeding from nose and mouth and abrasive marks on the left 
Side of the neck. Also a blooe clot in the uprer lid of the 
right eye and just above that area an imprint on the skin 
very well secondary to a heal or sole. Also incised wounds 
on the knuckles cf the left hand. A missle sound involving 


the right arm and a gunshot wound entering just posterior to 


S. 


the right ear, crossing tie skull, the ear and lodging 
just underneath the skul on the front of the left. Death 
was caused by a gunshot wound to the neade (Tr. 35-40). 

Tue evidence linking the appellant [co the death came 
from a police officer on duty at the lith Precinct, who 
testified that about 7:09 P./1. on the date of the shootine, 
appellant came to the precinct and approached the officer 
Stating that he was the one you are looking for that killed 
the girl on I! Street, The officer rade a telephone call and 
learned that a shooting had taken place. The officer staicd 
that the only further statement made by aprellant was: "I 
did it and I have nothing further to say. *(Tr. 156-173). 


At the conclusion of the Government's case, a motion for 


judgment of accuittal was made and cenied@ on the first degree 


murder count. | 
Appellant's case was essentially that deceased met him 
at his place of emmloyment, the Denartnent of Justice on the 
day of the shooting and togetter they went te the apartment 
house on H Street where deceased mulled 4 fun and during the 


struggle, she was shot. A renewed motion for judgment of 
| 


acouittal was denied. 

Luring the course of the argument of the vrosecutor, 
| 
| 


the following statement wos made: 


| 
“Ladies and gentleren of the jury, I sutmit 
to you that on the cay of the shooting he 
¢idn't meet her at any bus stop 
Lepartment of Justice. 


t. 
"he went un to 225 H end waited for her there 
with his gur, and snot 2er, Statbed her, and 
kickecé her -- shot her down just litle a dog. 
(Tir. 412). 
The remarks were objected to Ly counsel ane a motion 
for mistrial was ade and 4enied ty the Court. (Tr. 420). 
Arsunent 
Appellant contenés that this retition should be granted 


to determine whether the ovinion denarts from this Court! 


vrevious decisions in Austin v. United States, 127 U.S. 


App. D.C, 180, 362 F.2d 129 ana iemphill v. United States, 


No. 21,432, cecided June 12, 1968. 

Appellant contends that the jurors were carried away 
by the brutality of the crime and that tie Killing was 
consistent with a frenzied pessionate rind and that the 
trial Judge should not have rermitted the case to go to the 
jury on the first cerree murder count. This case is unlike 
belten v. United States, 127 U.S. Avorn. v.C. 261, 382 F.2d 150 
wherein the aprellant in thot case was observed to come to 
the apartment with a gun, fire six shots end began reloading. 

Appellant submits that the facts elicited in this case 
did not indicate rrereditation. As was pointed out in kermphill 
Supra. premeditation may not be found solely from the fact 
that there was tire to premeditate. 

On the basis of the totality of the evidence in this 
case, appellant submits that under Austin ard Lemphill, supra. 


the first degree murder charge should not be allowed to stane. 


7 
de 


i 
| 
| 
Aprellant next conterds that the remarks of the rro- 


secutor were so prejudicial and inflammatory, in view of 
the facts of the case, to warrant reversal for a new trial. 
Appellant contends that this petition should be granted 
te determine whether the rrincirles anc snirit of Eerser 
v. United States, 295 U.S. 72 as well as| other federal cases 
liansford v. United States, 249 F.2a 295, Dunn v._United States 
307 F.2d £§3, Case v. North Carolina, 315 F.2¢ 743, Yashinzton 
v. United States, 327 F.2¢ 793, and Harris v. United States 
No. 21,592, decided Septenber 17, 1968, were violated. 
In view of the premises herein considered, appellant 


prays that this petition te crantec. 


Respectfully submitted, 


“ILLIA J. GARBEP 

Attorney fer Appellant 
412 Fifth Street, N.¥. 
Yashington,| D.C. 20001 
| 
L 
K 
| 


Copy of the foregoine, Petition for ehearine with 


Suggestion for "ehearing en Banc was left) at the office of 
Thomas A. Flannery, Fsa., U.S. Atterney, U.S. Court louse , 


| 
Yashington, D.C. 20001. this 15th cay of ‘fay, 1969. 


|Garber 


